
MEMORANDUM AND ORDER ON MOTIONS TO PAYOFF CHAPTER 13 AND
APPLICATION FOR DISCHARGE

In the U nited States Bankruptcy C ourt

for the

S outhern D istr ict of G eorg ia
S avannah D ivis ion

In the matter of: )
)

JUDY DACUS BARBER ) Chapter 13 Case
a/k/a Shilo Ann Barber )

) Number 90-41331

Debtor )
)

and )
)

ROGER BRITTON MOBLEY ) Chapter 13 Case
RENA ELLIS MOBLEY )

) Number 90-40064
Debtors )

MEMORANDUM A ND ORDER

ON MO TIONS TO P AYOFF C HAPTER  13
AND APPLICATION FOR DISCHARGE

Debtors in the abov e-captioned cases filed similar motions seeking auth ority

to tender to the Chapter 13 Trustee the balance of all future payments remaining under the

terms of their confirmed Chapter 13 plans in a lump sum and seeking a determination that

the Court would thereafter enter an Order granting the Debtors a Chapter 13 discharge.
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Because the cases present identical issues of fact and law they are

consolidated for purposes of this opinion.

FINDINGS OF FACT
JUDY DACUS BARBER

Deb tor's  case was filed July 19, 1990, and proposed payment of $383.00

semi-month ly for sixty months resulting in a projected percentage dividend to unsecured

creditors in the amount of 100%.  The plan was confirmed after a hearing on December 12,

1990, as a sixty-month, 100% case.  On February 10, 1992, Debtor filed a modification of

her plan proposing that the 100% dividend be modified to provide only a composition payout

to creditors.  After a hearing conducted on March 27, 1992, the modification was confirmed

reducing the payments  to $75.00 semi-monthly based on Debtor's then amended budget and

provided a dividend to unsecured creditors to 10.89% over the remaining life of the plan of

thirty-five months. 

On April 19, 1994, D ebtor's Motion to Payoff  Chapter 13 and Request for

Entry of Discharge recited "the Debtor is now in a position to payout the balance of her

Chapter 13 confirmed plan.  T he payoff is a little more than $1,000.00."  In the same motion

the Debtor recited that her desire to payout her Chapter 13 plan arose from the fact that she
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wished to refinance the residence in which she lives, that a lower rate of interest is available

which w ould significa ntly reduce he r monthly payments a nd that her inability to refinance

would  jeopardize  her ability to retain he r home as w ell as jeopardize her ability to make

future payments to  the Chapter 13  Trustee. 

The Trustee filed a response to the Debtor's Motion opposing her request

to incur debt to  refinance her home and the matter was scheduled for a hearing on May 19,

1994.  At that time, it was revealed that the Debtor had a source from which she could

borrow the money to "payout the balance" in h er case.  The Trustee o bjected to  the payoff

of the case asserting that the c reditors of the  estate shou ld be entitled to share in the  benefit

of the Debtor's reduced living expenses which will result in higher disposable income after

her monthly house payment is reduced.  No opposition to the Debtor's proposal to refinance

her home was asserted at that time and by an Order entered on May 23, 1994, I approved that

refinancing.  In connection therewith, the Debtor revealed that her home was appraised at

$84,000.00, that the total amount she is  refinancing is approximately $63,000.00, that the

home is titled in h er name  and tha t of her sp ouse, who is not a debtor, and as a result the

Debtor has approximately $10,500.00 equity in her home.

FINDINGS OF FACT
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ROGER BRITTON AND RENA ELLIS MOBLEY

Debtors' case was filed on January 11, 1990.  The plan proposed payments

of $95.00 bi-weekly for sixty months resulting in a pro-rata distribution to unsecured

creditors in an undisclosed amount.  Debtors' case was set for confirmation hearing on May

23, 1990, and was confirmed at that time gene rating a dividend of approximately 33%  to the

unsecured creditors.  After the hearing on confirmation it wa s discovered that a claim in the

amount of $2,500.00 filed by the Internal Revenue Service had been incorrectly disallowed

under the belief that it had been filed after the bar date.  When it was discovered that it had

been timely filed, the Trustee recommended that the claim be allowed and the dividend

reduced accordingly.  Based on the Trustee's recommendation, an Order Confirming the Plan

effective May 23, 1990, was entered paying a dividend of approximately 7% to the

unsecu red cred itors.  

On April 12, 1994, the D ebtors filed a M otion to Approv e Payout of their

Chapter 13 Case and an Application for Discharge alleging that the plan as con firmed wo uld

pay a 7.7% dividend to unsecured creditors and that "due to a large unexpected income tax

refund, the Debtors are able to conclude their plan by paying the balance due at this time."

At the hearing conducted on May 19, it was revealed that the Debtors' case

had been pending approximately forty-seven months since the date of confirmation; that the

Debtors had received State and Federal income tax refunds for the tax year 1993 of
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approximately $1,300.00 and that the remaining balance to paid out over the final thirteen

months of their plan as confirmed is app roximately $1,400.00.  It was further revealed that

the Debtors w ish to immed iately tender the amount w hich would otherw ise be paid  over the

remaining thirteen mon ths  out of the  proceeds  of their tax refund in  order to ob tain

immediate discharge.

CONCLUSIONS OF LAW

In both cases, it was stipulated that no grounds for seeking a modification

of Debtors' cases exist and that the matter should be decided purely upon the question of

whether the Debtors are entitled to a discharge under 11 U.S.C. Section 1328 because they

propose to pay, in advance , all the remaining monthly payments required by the terms of the

order confirming their plans, or whether Debtors must continue to pay, on a monthly basis,

the payments called for in the plan, for the duration of the plan as confirmed.

In each case, the Debtor points out that the plans have been pending for

more than thirty-six months.  Under 11 U.S.C. Section 1322(c), a plan may not provide for

payments over a period that is "longer than three years unless the court, for cause, approves

a longer period, but the cou rt may n ot approve a period that is longer than five years."  In

each case, Debtors requested the Court to approve a plan which contemplated payment over

the full five year period permitted under this section, but now seek to shorten the period of
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the plan, though not the dollar amount of payments it provided.

Pursuant to the terms of 11 U.S.C . Section 1327, the prov isions of a

confirmed plan bind the "debtor and each creditor."  While there are provisions allowing

modification of plans, found in 11 U.S.C. Section 1329, which permit either an increase or

reduction in the proposed payments and an extension or reduction in the time during which

said payments are required, I find th at Debtors ' motions are not well-founded and will be

denied.  It is true that debtors cannot be compelled to propose a plan which extends beyond

thirty six months, but debtors are free to elect a five year plan.  In a vast majority of cases

filed in this District, debtors make such an election presumably because the financial burden

of paying the secured and priority claims and an acceptable dividen d to unsecured cred itors

is more than debtors can afford to undertake to do within a three-year period.  When the plan

is confirmed providing for payments over a sixty month period, I conclude that Section 1327

is binding on the debtor  and mandates,  in order for the discharge to be entered under

Section 1328, that the debtor mu st continue th e monthly paymen ts called for in the plan for

the full sixty month period.  In the event debtor can establish legally sufficient grounds for

a modification, of course, the duration of the plan can be reduced, or a decrease in the

monthly payments may be permitted.  11 U.S.C. §1329.  How ever,  any downwa rd

modification is dependent on circumstances which occur after the date of confirmation and

prior to th e expira tion of the thirty six or  sixty month  plan as  the case  may be.  
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The rationale for also permitting upward modifications should b e self-

evident.   Debtors' plans, as originally confirmed or as modified, provide  for an extrem ely

low dividend to the unsecured creditors.  In the Barber case, Debtor resides in a parcel of

real estate in wh ich there is  $21,000.00 equity and with respect to w hich she owns a on e-half

undivided interest.  It is not clear whether at the time of confirmation  of her plan th e equity

in her residence was the same as presently exists or not.  Presumably it did not or the plan

could not have been con firmed as it  would have violated the provisions of 11 U.S.C. Section

1325(a)(4), which provide that unsecured creditors must receive not less than what they

would  have been paid on their claims had there been an orderly Chapter 7 liquidation of the

debtor's  estate.  With  what app ears to be approximately $10,000.00 in equ ity available to this

Debtor and with unsecured claims totalling $28,000.00 in her case, her plan could not have

been confirmed at a ten percent dividend paying approximately only $3,000.00 in toto to the

unsecured creditor s.  However, at the time her case was filed she scheduled the value of her

residence at $72,0 00.00.  T hus, at the time of  confirmation ne ither the  Trustee, nor her

creditors nor the Court were aware of the fact that her eq uity might be substantially higher,

as it ap parent ly is toda y.  As a result of the present equity position,  M rs. Barber w ould likely

be unable to obtain approval of a modified plan because, upon presentation of the issue of

modification to the Cou rt, the Court is required to an alyze it under the same crite ria

applicable  to confirmatio n of original plans, and the modification would not meet the

liquidat ion ana lysis burden.  See 11 U.S.C. §§1329(b) and 132 5(a)(4).
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Similarly, in the Mobley case, the fact that the Debtors have received a

substantial refund from State and Federal taxing authorities with jurisdiction over their

income strongly suggests that the disposable income  available to their family has increased

since the time of confirmation.  Debtors are requ ired to file budgets in Chapter 13 cases

showing their total income and their total expenditures and the d ifference in the two is

utilized by the Trustee in determining whether the debtors meet the requirements of 11

U.S.C. Section  1325(b)(1)(B ), which requires that the plan must devote all debtor's projected

disposable  income for a three-year period  to payments under the plan.  The Mobleys' budget

at confirmation did not reveal any anticipated tax refunds coming into their possession, and

the plan was confirmed at a very low rate of return to unsecured creditors on that premise.

Now the Debto rs have received, for the  tax year 1993, a t least,  and possibly with respec t to

other years during which their plan has been pending , a "large unexpected income tax

refund ."  Interestingly, Debtors in this case owe approximately $9,800.00 in unsecured

claims and the 7.7% divid end would yield a projected total payout of all unsecured claims

of only $765.84 .  If the $1,300 .00 tax refun d is, contrary to the Debtors ' desire, treated as

disposable  income and disbursed to unsecured creditors, the creditors, as a result of that one

lump sum payment, will receive nearly twice as much in distributions as that to which they

would  have been en titled under the te rms of the confirmed pla n.  

Accordingly,  it appears that grounds may exist under Section 1329 for the

Trustee or another party in interest to seek to  modify the plans in each case to increase the
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dividend to unsecured creditors.  In this contex t, to grant either  D ebtor's Motion and p ermit

a "payout" at this time  would impermissibly mod ify the terms of their confirmed plans

without applying the procedural safeguards of Section 1329, and would deprive creditors of

their rights to seek an increase in payments at anytime during the life of the plan.  T hat result

is contra ry to the Co de and  canno t be app roved. 

In conclusion,  Debtors' Motions will be denied because the effect of the

confirmation order is not sim ply to require Debtors to pay a sum certain  over whatever

interval of time the Debtor later finds conv enient, but rather to commit the D ebtors' future

income and other property of the estate to the supervision of the Court fo r the full period of

time for which the plan has been confirmed.  Any proposal to  "payoff a case" in a lump sum

is not legally sustainable, independent of a showing that grounds for a m odification ex ist.

The only procedure for modification is to file a modified plan, subject to full scrutiny and

review of the Trustee and all creditors, and  to carry the evidentiary burden at a confirmation

hearing.

O R D E R

Pursuant to the foregoing Findings of Fact and Conclusions of Law,

IT IS THE ORDER OF THIS COURT that the Motions are denied.  The Trustee is directed



10

to pursue such remedies as may be in the best interest of creditors.

                                                        
Lamar W . Davis, Jr.
United States Bankruptcy Judge

Dated at S avannah , Georgia

This        day of June, 1994.


